
COUNTY COURT OF SUFFOLK COUNTY 
TRIAL TERM, PART 6 SUFFOLK COUNTY 

THE PEOPLE OF THE STATE OF NEW YORK, : 
: BRASLOW, J. C. C .  

VS : DATE: October 3 ,  2005 

MARTIN H.  TANKWFF, : COURT CASE NO.: 1535-88 
1290-88 

Defendant ,  

THOMAS SPOTA; ESQ. BRUCE A. BARKET, ESQ. 
SUFFOLK COUNTY DISTRICT ATTORNEY ATTORNEY FOR THE DEFENDANT 
By: Leonard Lato, Esq. 
Criminal Courts B u i l d i n g  
Center D r i v e  South 

666 O l d  Country R o a d  
S u i t e  100 
Garden C i t y ,  NY 11530 - 

Riverhead, New York 11901 

The de fendan t  h a s  s e r v e d  and f i l e d  a n o t h e r  motion p u r s u a n t  t o  CPL 
5440 d a t e d  August 3, 2005 i n  which he  p r o v i d e s  t h e  c o u r t  w i t h  an 
a f f i d a v i t  d a t e d  July 28,2005 o f  Joseph  John Guarasc io ,  son  o f  Joseph  
Creedon. M r .  Guarasc io  asserts  in that a f f i d a v i t  t h a t  h i s  f a t h e r  
admi t t ed  t o  him i n  o r  about  A p r i l ,  2004 t h a t  he  p a r t i c i p a t e d  i n  t h e  
murders o f  Seymour and Arlene T a n k l e f f .  

I n  t h e i r  moving pape r s ,  t h e  d e f e n d a n t ' s  a t t o r n e y s  a s s e r t  t h a t  
t h e y  were aware o f  t h i s  i n fo rma t ion  as e a r l y  as Februa ry ,  2005. The 
de fendan t ' s  a t t o r n e y s  a s s e r t  t h a t  they were u n a b l e  t o  p r o c u r e  an 
a f f i d a v i t  from M r .  Guarascio,  c l a iming  t h a t  he w a s  a p p r e h e n s i v e  a b o u t  
p r o v i d i n g  such a n  a f f i d a v i t  t o  t h e  c o u r t  because  of h i s  f a t h e r ' s  
r e p u t a t i o n  f o r  v i o l e n c e  which cou ld  t h e n  be directed a t  h i m  and 
members o f  h i s  f ami ly .  The de fendan t  asserts t h a t  M r .  G u a r a s c i o  
e v e n t u a l l y  ag reed  t o  p rov ide  t h e  a f f idavi t ,  i n  sp i t e  o f  his f e a r  of 
h i s  f a t h e r ,  which a f f i d a v i t  has now been s u b m i t t e d .  

The People  argue i n  t h e i r  answer ing  papers t h a t  it i s  i n  t h e  v e r y  
l e a s t  s u s p e c t  t h a t  t h e  de fendan t  did not s p e c i f y  t h e  d a t e  i n  February  



t h a t  t h e  d e f e n d a n t f s  a t t o rneys  f i r s t  l e a rned  of t h i s  in fo rmat ion ,  
s i nce  they  could  have had M r .  Guarascio t e s t i f y  a t  t h e  hearing had 
they known about  it p r i o r  t o  i t s  conclus ion on February 4,  2005. The 
defendant responds with t he  a f f i d a v i t  of h i s  i n v e s t i g a t o r  Jay S a l p e t e r  
who s t a t e s  tha t  he f irst  l ea rned  of t h i s  informat ion on February 10, 
2005. The de fendan t ' s  a t t o rneys  c la im they i n  t u r n  m e t  wi th  M r .  
Guarascio on February 12, 2005 and t h a t  it took t h e m  u n t i l  J u l y  28, 
2005 t o  g e t  M r .  Guarascio t o  provide  the a f f i d a v i t .  

Before t h i s  cou r t  o rders  t h a t  t h e  hearing be reopened it must 
f i r s t  be convinced t h a t  t he  defense  a t t o r n e y s  d i d  n o t  know of t h e  
information M r .  Guarascio could  have provided t o  them, and t h u s  cou ld  
no t  have c a l l e d  M r .  Guarascio as a wi tness  be fo r e  t h e  h e a r i n g  was 
closed.  Although t h e  da t e s  s e t  f o r t h  i n  t h e  de f endan t ' s  r e p l y  papers  
i n d i c a t e  t h a t  t h e  defense f i r s t  l e a rned  of  t h e  in fo rmat ion  a f t e r  t h e  
hear ing c losed ,  it appears  t h a t  it was immediately a f t e r  t h e  hear ing  
c losed t h a t  M r .  S a l p e t e r  and then de fendan t ' s  a t t o r n e y  m e t  w i t h  M r .  
Guarascio. It  is  r a t h e r  t e l l i n g ,  as t h e  People p o i n t  o u t ,  that t h e  
defense was n o t  c l e a r  i n  t h e i r  moving papers  a s  t o  t h e  d a t e  t hey  ' 

learned of  t h i s  new information,  and t h a t  t hey  wa i ted  u n t i l  t h e  
People raised t h e  i s s u e  before  they  came forward wi th  more s p e c i f i c  
dates. 

Accordingly, t h e  cour t  w i l l  E ix s t  hea r  from de fense  counsel  on 
the quest ion as t o  whether t h e  test imony of Joseph John Guarascio 
could have been a v a i l a b l e  t o  them p r i o r  t o  t h e  conc lus ion  of t h e  
hearing.  This  w i l l  inc lude  an answer t o  t h e  ques t i on  a s  t o  why they  
chose t o  have t h e i r  i n v e s t i g a t o r ,  Jay  Sa lpe t e r ,  meet wi th  Joseph John 
Guarascio on February 10, 2005, which i s  immediately a f t e r  the 
conclusion of  t h e  hear ing.  

F ina l ly ,  whi le  t h e  cou r t  would no t  depr ive  t h i s  o r  any defendant  
of his r i g h t  t o  be heard,  t h e  c o u r t  reminds t h e  defendant  t h a t  
success ive  and r e p e t i t i v e  motions a r e  discouraged and may be denied  
pursuant  t o  CPL 5440.10 ( 3 )  . I f  t h i s  c o u r t  u l t i m a t e l y  decides to '  
reopen the  hear ing,  i t  w i l l  be presumed t h a t  t h e  defendant  has 
marshaled and presen ted  a l l  t h e  evidence t h a t  he has  excep t  f o r  t h e  
a n t i c i p a t e d  test imony of t h i s  one wi tness ,  Joseph John Guarascio,  and 
t h a t  t h e r e  a r e  no o the r  wi tnesses  wa i t ing  i n  the  wings. 

A conference w i l l  be held  on October 2 4 ,  2005 a t  9:30 a.m. 
. . _ ... . . .  

The foregoing sh? l i . ' co ns t i t u tk ;  t h e  dec i s i on  and order of the. 
cour t .  

ENTER, 


